ﬁ(b SHADES OF
- FEDERALISM Constitutional Asymmetry as a Tool to Manage Diversity | 1

Constitutional Asymmetry As A Tool To
Manage Diversity

Abstract

This short contribution challenges traditional perspectives in federalism studies by addressing the concept of constitutional
asymmetry as an alternative approach and by examining the potentials of constitutional asymmetry. In relation to
multinationalism in systems with federal arrangements, the contribution demonstrates that the use of constitutional
asymmetries in contemporary federal theory provides a more flexible approach to autonomy claims.
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Introduction

The concept of constitutional asymmetry broke into the federal theory discussion in 1964 with Tarlton’s article on the
concepts of symmetry and asymmetry (Tarlton, 1965). Based on the analysis of the relationship between constituent units
and the central level in the federal system, Tarlton presented symmetry and asymmetry as two concepts opposing each
other. Furthermore, he proposed that symmetry refers to the extent to which constituent units in the federal state share
common features, and asymmetry to the extent to which they do not share these features. Thus far, traditional studies in
federalism, have tended to preserve the concept as such. Closely linked to this, to date, traditional federal theory has
focused on symmetrical mono-national federal states (Requejo, 2011). In particular, the history of most modern states shows
the constant attempt to limit national diversity within these states, sometimes even by using undemocratic methods
(Requejo, 2001). Moreover, the theory puts forward a notion that diversity requires more coordination and coercion from the
central level for the federal system to remain operational, rather than further recognition and protection of the diversity
(Tarlton, 1965). As articulated by McGarry and O’Leary (2007), so-called “national federalists” support an idea of using the
federal system as a tool for nation-building. Besides, they perceive it as a potential mechanism for a more centralized
unitary state. A possible explanation for this is that a so-called model federal system is inspired by the United States of
America and is purely territorial (Kymlicka, 2005).

An attempt to apply these two notions in contemporary federal arrangements has received considerable disapproval
(Palermo et al., 2009). Contemporary researchers suggest that this understanding of constitutional asymmetry and mono-
nationalism is not quite tailor-made for its application in contemporary systems with federal arrangements. Firstly,
contemporary federal theory emphasizes that one of the weak points of traditional federal theory is exactly that it heavily
relies on reputed “model” federations like Australia, Canada, Germany, Switzerland, and the United States of America, while
at the same time disregarding contemporary states with federal characteristics (Popelier, 2014). For instance, Obinger
observes that recent federal systems are primarily fragmenting states (Obinger et al., 2005), such as Bosnia and
Herzegovina, Belgium, Italy, Spain, the United Kingdom, etc. which appear to develop new federal forms (Blindenbacher and
Watts, 2002) usually based on constitutional asymmetries. Secondly, contemporary federal theory restates the
imperfections of ethnocentrism as it refuses to recognize distinct identities. In line with this, Tierney (2006) points out that
contemporary sub-national entities challenge a mono-national notion of the state with federal arrangements with their
constitutional agenda by putting forwards the accommodation of multi-nationalism, in particular through different tiers of
government.

Two Implications of Constitutional Asymmetry and
Multinationalism

One important implication about constitutional asymmetry is that it is immanent to federalism (Palermo, 2009). However,
constitutional asymmetry is no longer limited only to federal-type models (Delmartino, 2009) but may also arise in unitary,
decentralised systems (McGarry, 2011) as shown in the cases of Italy and the United Kingdom. This allows us to conclude
that since any system possesses the potential for a claim based on differences, it can hardly be considered that
asymmetries emerge only in federal systems, as they may be disguised in any type of the system. All things considered, this
implication is important for the fact that it confirms that symmetry and asymmetry are not divergent, but rather
complementary concepts in federal arrangements.

A second important implication is that where it occurs, constitutional asymmetry most certainly generates specific difficulties
connected to multinationalism (Weller, 2011). Additionally, a particular issue for the multinational system has always been
how to reconcile identity with territorial integrity (MacFarlane and Sabanadze, 2013). Likewise, even though central level
constitutions tend to stipulate symmetry between the sub-national entities’ constitutions (if there are any) for the sake of
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coordination within the system as a whole, there is still one important indication. Where a claim for the institutional
accommodation of multinationalism is strong enough, it will culminate in an inevitable attempt to redesign the state towards
the asymmetrical model (Mdiz, 2004). Given these points, this implication demonstrates that focus should not be put on
coercion but rather on accommodation.

Constitutional Asymmetry as an Alternative

A point often overlooked in traditional federal theory is that the concept of constitutional asymmetry can allow for a softer
response compared to coercion. At least two arguments for this come to mind. First, constitutional asymmetries are less
likely to cause severe discordance in the structure of the state (Stepan, 2008). This is because they can wave aside
exclusionary claims, such as self-determination. Second, constitutional asymmetries can form the basis the admissible
accommodation of sub-national identity. This is due to the fact that they support legitimacy and stability in systems that
exhibit multinational features; examples include Belgium, Canada, India, Russia, Spain, and the United Kingdom (Hausing,
2014).

The present findings are significant in several major aspects. In the first place, the leading characteristic of a multinational
system with federal arrangements that exhibits asymmetrical features is the tailor-made accommodation of diversity
(Burgess, 2009). Secondly, as the lack of success in accommodating autonomy claims might further stimulate centrifugal
forces (McGarry, 2007), it can be suggested that having constitutional asymmetry within reach, equates to flexibility in the
institutional design process, including successive accommodation processes (Wolff, 2011). In addition, having constitutional
asymmetry at one’s disposal means abandoning forceful homogenization and supporting the power to choose (Baubdck,
2001), ultimately preventing the system from falling apart (McGarry and O’Leary, 2012). Finally, it is suggested that they, in
fact, encourage the dynamic stability of the system (Benz and Broschek, 2013), as stability in these systems is founded on
mutual relationships between a complex set of actors and processes.

Nonetheless, some limitations in applying constitutional asymmetries must be kept in mind. Firstly, the intensity of demands
to accommodate differences may be strong enough to cause an imbalance in the system. Secondly, constitutional
asymmetries may be challenging with regards to the distribution of power and competences as horizontal and vertical
coordination might be required (Bolleyer et al., 2014). Thirdly, constitutional asymmetries that arise in fiscal policies to
match the differences among subnational entities (Watts, 2005) bring forward tensions.

Concluding Reflections

The changes experienced in the internal structure of states over the past decades have led to increased interest in the study
of constitutional asymmetries. Consequently, contemporary research has raised intriguing questions regarding the nature
and extent of asymmetry in specific systems. Despite this, little progress has been made in considering the employment of
constitutional asymmetries as an alternative approach. The likely cause for this shortfall is a difficulty in applying traditional
federal theory concepts in the contemporary dynamic environment.

Notably, constitutional asymmetries in multinational systems with federal arrangements are representative of federal
dynamics. It is, therefore, important to realize that constitutional asymmetries may act as transitional or permanent
solutions. In any case they will be appropriate for reaching a turning point in an agreement on potential future relationships
among tiers of government. In addition, if they are institutionalized, constitutional asymmetries may act as a tool for the
accommodation of multinationalism in systems with federal arrangements. Nonetheless, further study about this should be
undertaken as the question of how to institutionalize differences remains opened (Burgess, 2009).

Suggested citation: Sahadzic, M 2018. ‘Constitutional Asymmetry as a Tool to Manage Diversity’. 50 Shades of Federalism.
Available at: http://50shadesoffederalism.com/diversity-management/constitutional-asymmetry-tool-manage-diversity/
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