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South Africa’S Quest For Power-Sharing
Abstract

In the years of transition from the authoritarian apartheid system to a new constitutional democracy, South Africa has
chosen decentralisation to solve its deep-seated economic, political and societal discrepancies. This paper argues that
federal  principles,  enshrined  in  both  the  Interim  Constitution  and  the  1996  Constitution,  played  a  key  role  in  the
constitutional transition to democracy and strongly contributed to the achievement of the negotiations between the different
parties.  However,  South  Africa’s  (quasi)  federal  system is  now highly  centralized,  with  a  declining  autonomy for  its
constituent units.
 



South Africa’s Quest for Power-Sharing | 2

Introduction
The constitutional history of South Africa has been influenced by several events, which left a mark in the characteristics of
today’s Constitution, and play an important role in understanding and interpreting its features. South Africa has been
plagued by several  decades of  Dutch and British (1652-1910) colonialism and eventually by the legal  segregation of
races: apartheid (1948-1991). An ill-famed legacy, which represents an unneglectable burden to take into consideration in
the new constitution-making and devolution process, which accompanied the new constitutional dawn.[1] The current 1996
South African Constitution is the final result of a transition to democracy triggered by the abolition of the apartheid.
The term apartheid was coined in the South African Union (since 1961 the Republic of South Africa) to designate the policy
of racial segregation and the institutional and social system in which that policy has been translated. Practised since the
birth (1910) of the South African State, with measures such as the Natives Land Act of 1913, which prohibited the indigenous
from buying land outside the reserves (so-called Bantustans, equal to 13% of the South African territory), the policy of
apartheid was theorized from the 1930s, especially on the initiative of the National Party (NP), and found a particular
development after the advent of the latter to the government (1948). With a series of legislative measures (starting with the
Population  registration  act  of  1950,  which  established  the  systematic  racial  classification  of  the  population)  a  complex
segregationist system was built, which from the 1960s also saw the granting of a formal ‘autonomy’ to the Bantustans.
Condemned several times by the UN, subject since the mid-1980s to economic sanctions, the policy of apartheid aroused a
growing opposition (since 1961 also in the form of armed struggle), to the point of determining the crisis of the racist
regime. At the end of the difficult and complex dialogue started in 1990 between F.W. de Klerk, leader of the white minority,
and N. Mandela, historical leader of the African National Congress (ANC), principal opposition force of the Republic of South
Africa, the first elections by universal suffrage in the history of the country were held in April 1994, which sanctioned the end
of apartheid.[2]
 

The Constitutional Transition
The South African constitutional transition was marked by a two-stage constitution-making process, which meant that two
consecutive  constitutions  were  to  be  adopted.  The  first  step  consisted  in  the  un-elected  Multi-Party  Negotiating  Forum
(MPNF) negotiating and drafting the Interim Constitution (IC),[3] which legally had to be adopted by the apartheid legislature
in terms of the 1983 Constitution and became binding immediately after the first democratic election of April 1994.[4] In a
second step, a democratically elected Constitutional Assembly drafted the definitive 1996 Constitution.[5]
South Africa came from a long tradition of parliamentary supremacy. The dawn of constitutionalism in 1994 meant a
historical shift in the country’s history. That the South Africa struggle in the 90s resulted in a substantive constitutional
transformation, cannot genuinely be challenged. On 27 April 1994, the supremacy of the South African legislative branch
ceased to exist at all levels of government and the IC[6] became the supreme law of the ‘Rainbow Nation’. The new
constitutional text bound all legislative, executive and judicial organs of the state at all levels of government and all its
fourteen structures of government ceased to exist:  the six so-called ‘self-governing’ territories, and the four so-called
‘independent’ states, imploded and, together with the previous four provinces, all became part of a united national territory
and re-divided into nine new provinces.[7]
As an important safeguard mechanism, the IC eventually required the CC to certify the permanent constitution’s compliance
with  several  basic  constitutional  principles  listed  in  the  IC  itself.[8]  Said  principles  solicited,  inter  alia,  constitutional
supremacy, separation of powers, three tiers of government, power-sharing between the tiers, an independent judiciary,
etc.[9]  On 4 December 1996,   the second draft  was finally  certified by the Constitutional  Court.[10] The final  Constitution
was  signed  by  the  President,  Nelson  Mandela,  on  10  December  1996  and  came  into  effect  on  4  February  1997,[11]
superseding  the  IC.
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Seeking Unity in Diversity
It is argued that the core need for a constitutional transition derives from objectively pursuing peace. Peace can be achieved
through  different  means,  yet  increasingly  we  have  witnessed  transitions  towards  peace  through  the  introduction  of
constitutionalism, and how decentralisation cultivates such an idea of governance by acting itself as an instrument of
conflict-resolution. South Africa would be a leading example when it  comes to this.  Which objectives the new Constitution
tries to nurture in the specific case, always depends on the historical context on a case-by-case basis. Due to the country’s
segregated past, the South African 1996 Constitution mainly sought the establishment of a united and racially integrated
country. This concept is introduced at the very beginning of the 1996 Constitution, in the Preamble: ‘We, the people of South
Africa, [r]ecognise the injustices of our past; [h]onour those who suffered for justice and freedom in our land; [r]espect those
who have worked to build and develop our country; and [b]elieve that South Africa belongs to all who live in it, united in our
diversity.’
 

The Role of Decentralisation
Where does decentralisation fit in all of this? Decentralisation is a tool for the reaching of the above-mentioned vision.[12]
Justice Chaskalson reminds us that the IC ‘itself makes provision for the complex issues involved in bringing together again
in one country, areas which had been separated under apartheid, and at the same time establishing a constitutional state
based on respect for fundamental human rights, with a decentralised form of government in place of what had previously
been authoritarian rule enforced by a strong central government.’[13]
One  of  apartheid’s  biggest  inequities  was  a  broad  and  persistent  effort  to  deny  to  the  majority  of  the  population  all
meaningful participation in the political process. Accordingly, one of the aims of introducing decentralisation in South Africa
was diminishing the gap between democratic institutions and the people. Especially, if the polity in question is extensively
diverse. The 1996 Constitution, for instance, is clear about the role of local government in the new constitutional order, i.e.
‘to provide democratic and accountable government for local communities.’[14]
 
The Roots of South African Federalism
The nature of South Africa’s federal constitutional elements finds its origins in its demographic assortment and the turbulent
history of South Africa, branded by a frequent shift in power, which has resulted in a very unique and diverse polity. In 2016,
out of the roughly 55,6 million people, black Africans reached 80.66 per cent of the population, whereas 8.75 per cent was
covered by Coloureds, 8.12 per cent by whites and 2.47 per cent by Indians and Asians.[15]
Before the IC was enacted, South Africa was de facto a strongly centralised system, in which a small white minority had
control over every aspect of governance. Accordingly, despite the existence of the Bantustans or homelands, the formation
of  the nine provinces marked a strong process of  devolution.[16]  In  fact,  interestingly enough,  in  the course of  the
consolidation  of  apartheid  and  its  affirmation,  the  idea  of  federalism was  associated  with  policies  of  racial  segregation  of
whites, made operative by means of homelands, nothing more than territorial delimitation (gerrymandering) with the aim of
racial exclusion, according to the strategy of divide and rule.[17]
 
A negotiated solution
Constitutional design within multi-ethnic states must take into account the best constitutional engineering with regard to
ethnic or minorities management. In South Africa, the debate on this issue was very intense during the negotiations: the
main  question  was  precisely  on  the  structure  of  the  state,  whether  to  configure  it  as  a  type  of  unitary  or  federal  state.
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Political and constitutional theory and political preferences were closely linked to the needs of the various parties, also seen
from a historical point of view.[18] In this sense, the formation of a decentralised form of government was the product of a
rope pull battle between different forces, and was regarded as the key compromise in the negotiation process between the
ANC and the incumbent NP regime. Not only was decentralization a central problem during the course of the negotiations,
but it also was, probably, the most important problem of the internal negotiation process and it was noted that ‘both the
structure of the state and the quality of democracy […] is dependent upon a resolution of this debate’.[19]
On the one hand, the ANC pushed towards a strong centralised government in order to transform a racially oppressed
society into a united – also as in territorially non-fragmented – entity. For the ANC, the unitary state did not preclude the
inclusion of forms of decentralization, which, however, had to be integrated, excluding autonomous territorial entities.
Therefore, they saw the solution in opting for a unitary form of government with some decentralisation as a tool for more
efficient  administration and for  encouraging the participation of  local  communities.[20]  The ANC was opposed to a strong
form of federalism for purely historical reasons (the employment of federalism as a tool for segregation), however, it soon
became evident that some degree of decentralisation would be necessary, since the varied social and ethnic composition of
South Africa could not be ignored.[21]
On the other hand, the NP was, of course, in favour of strong decentralisation, but not for purely ethnic reasons. In fact,
being the white minority, except in the provinces of the Western and Northern Cape, dispersed in a heterogeneous way for
the rest of the territory, federalism or decentralisation was considered a clear anti-majority instrument. At the same time,
the NP’s idea aimed at guaranteeing the properties of whites, since the segregationist geographic pattern would not have
undergone many changes without intervention in this sector. The NP well understood that, through guaranteeing ownership
of land, the white minority would continue to maintain its privileges.[22]
This battle resulted in a weak form of federalism, showing a de jure federal system with strong unitary elements.[23]
 
Ethnic Accommodation and Weak Federalism
In fact, the reality of South Africa after the end of apartheid was much more complex than the opposition between ANC and
NP; alongside the opposition between blacks and whites, there were other claims of ‘minor’ parties with more ethnic
bases.[24] The ethnic composition of South African society could not have supported a type of unitary state, despite the
legitimate claims of the ANC. In these cases, the question was linked to the need to provide ethnic accommodation, for
instance, to the Zulu ethnic group, but without the future South African order being pervaded by ethnicism as the only
political dimension.[25] Eventually, the dissatisfaction among these other parties led them to abandon the negotiations: in
fact, ANC and NP were the only two parties to complete the negotiations, and to approve the IC. The important upheavals
and violence that followed in the period after the approval of the IC made it clear that reaching an agreement on the claims
of the ‘excluded’ political forces was not only necessary, but vital for the entire constitution-making process. During the
negotiations, discussion of federalism became central precisely in terms of ethnic accommodation,[26] which must take into
account the genesis of the territorial articulation of South Africa. Alongside those who believe that the ethnic element was
not the basis for demarcating the boundaries of the provinces, given the ethno-linguistic heterogeneity, it cannot be said
that it is irrelevant; in fact, on closer inspection, most of the provinces are inhabited by a predominant ethnic group.[27] As
Fessha stated, ‘the majority of ethnic groups in South Africa thus have a “mother province” with pockets of their “cousins
and nieces” scattered in other provinces’.[28] Therefore, according to Anderson, even if the approach of the South African
constituent fathers was neutral in the input phase, given the concentration of ethno-linguistic groups in certain territories,
the outcome led to an ethnoterritorial federation (in the case of KwaZulu above all), due to ethnic homogeneity.[29]
The system of the demarcation of the provinces has had the function of meeting the demands of self-government of the
minorities and, in these terms, has had considerable importance in relation to the existing multiculturalism in South Africa,
that is, what was ‘welcomed’ by the Constitution of 1996.[30] Ultimately, the ability of the representatives of the parties has
been that of knowing how to bring together, within a democratic-representative system, the ethnic instances, but without
these becoming the ideological bases of the parties themselves.[31]
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South Africa’s Current Structure: Cooperative Federalism
South  Africa’s  decentralised  government  is  indeed  a  difficult  creature  to  define  as  it  shows  the  characteristics  of  an
intertwined and complementary system. The constitutional principle of devolution, included in the IC, reads as follows: ‘one
sovereign state structured at national, provincial and local levels, each of such levels being allocated appropriate and
adequate powers to function effectively’.[32] In a first moment, a system of two spheres of government was established by
the IC – the national government and the nine provinces. The IC recognised a third sphere, local government, yet its powers
did not derive from the Constitution itself, but were rather determined by provincial legislation.[33] In this regard, the third
sphere dwelt within the provincial sphere of government. In a second moment, however, the 1996 Constitution elevated
local government alongside both the other two spheres and thus creating a three-ordered government.[34]
Therefore, in the first stage of the transition, the IC did not yet establish a ‘federal’ system.[35] Some exclusive powers were
given to the provinces under the sway, however, of extensive powers by the (central) legislative to override them. Therefore,
it is clear that the autonomous powers of the provincial legislatures over their designated areas of competences were not
truly exclusive. In this regard, the provincial powers were not protected by the IC itself. In other words, the IC has to be
considered as a unitary constitution with some decentralised tendencies.[36]
Roughly  two  years  later,  the  newly  drafted  and  certified  1996  Constitution  established  South  Africa’s  current  multilevel
government, with powers shared vertically between three levels of government: the national government, the provincial
governments and the local government.[37]
The legislative on the national level encompasses two houses, the National Assembly and the National Council of Provinces
(NCOP), in which all provinces are represented. Each province has a provincial legislature, while local governments turn
themselves in local councils.[38] Another federal element can be found in the protection of the existence of decentralised
tiers, their nature and functions, by the Constitution itself. The central government cannot simply abolish any of them, nor
can it  unilaterally  change the nature  of  a  particular  province or  municipality.  All  this  would  require  a  constitutional
amendment, which in turn would be subject to review by the Constitutional Court. Additionally, a majority of provinces in the
NCOP is required for any legislation to be passed, while six of them are needed for constitutional amendments. Additionally,
the presence of ‘self-rule’ of provinces and local governments with entrenched powers and functions and access to revenue
sources shows strong federal traits.
Most provincial functions are concurrent with the national government, although the national government may still easily
trump concurrent  provincial  powers  through a  qualified override  clause  (s.  146),  which  sets  an  easy  obstacle  for  national
legislation. Even exclusive provincial powers are deemed to be trumped by national legislation even if on more limited
grounds  (s.  44(2)).  Exclusive  provincial  powers  (sch.  5)  remain  thus  very  limited,  with  the  adoption  of  a  provincial
constitution being the only veritable exclusive power (s. 142). Their exclusive responsibility spreads to basic economic
matters and tourism, while they share some functions with the national government when it comes to health, education,
housing, transport, agriculture and policing.[39]
Local governments, instead, which are responsible for basic service delivery,[40] are constitutionally entrenched, but not
exclusively (s 156). Both national and provincial governments may in fact regulate local governments legislature (s 155(7)
read with schs. 4B and 5B). Accordingly, to use Steytler’s words, the Constitutional Court has incentivised the formation of
an ‘hourglass federation’, where provinces are crammed thin between the national and local governments.[41]
 
Suggested Citation: Crameri, F. E. 2019. ‘South Africa’s Quest for Power-Sharing’. 50 Shades of Federalism. Available at:
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